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In United Student Aid Funds, Inc. v. Espinosa,1 the

Supreme Court declined to provide a creditor relief from a

Chapter 13 plan provision that discharged a student loan

obligation that normally would have required the filing of

an adversary proceeding. In that case, the Supreme Court

stated—perhaps, in dicta—that bankruptcy courts have

an obligation, even in the absence of an objection to

confirmation, to direct debtors to conform their plans to

the statutory requirements. As a response to the Espinosa

ruling, many bankruptcy judges supported the creation of

an official form for the Chapter 13 plan that would be

mandatory and uniform and would make it easier to

identify improper provisions.2 A significant faction of bank-

ruptcy judges opposed this national plan form, claiming

that a national plan could not accommodate state law dif-

ferences or circuit court differences.3 The result was Bank-

ruptcy Rule 3015.1 which allows districts to opt-out of the

national plan form subject to certain formatting and

disclosure requirements intended to “promote consistency

among Local Forms and clarity of content of Chapter 13

plans.”4 Only about nine districts out of 94 use the

national plan.5 Most districts opted out.

*Travis Sasser is a bankruptcy attorney in Cary, North Carolina.
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A review of the local forms for the Chapter

13 plan that have resulted from the wide-

spread opt-out reflects the preferences of

judges as opposed to any discernable pat-

tern based on state law or circuit law. At

best the local form plans merely reflect

pointless provincialism; at worst, the local

form plans abridge the substantive rights of

debtors and/or are contrary to provisions of

the Code. A few examples make the point:

E S.D. Ala. provision 12.3. “To the extent

that debtor(s)’ asset values exceed al-

lowable exemption limits, the non-

exempt portions are property of the

estate and subject to distribution by

the trustee.”

E E.D. Mich. provision V (CC). “Debtor

and the Chapter 13 Trustee shall have

concurrent standing to prosecute all

Pre-and Post-Petition causes of

action. . . . Any proceeds or damages

recovered by or on behalf of the debtor

shall be retained pending Order of the

Bankruptcy Court.”

E E.D. Tex. provision 9.3. “No settlement

of any litigation prosecuted by the

Debtor during the Plan Term shall be

consummated without the consent of

the Chapter 13 Trustee and, except as

otherwise authorized by the Trustee,

all funds received by the Debtor, or any

attorney for the Debtor, shall be im-

mediately tendered to the Chapter 13

Trustee for satisfaction of any autho-

rized exemption claim of the Debtor,

with the remainder of the funds dedi-

cated as an additional component of

the plan base.”

E C.D. Ill. provision 8. “Upon confirma-

tion, all property of the estate shall

vest in the Debtor. Notwithstanding

this provision, the Trustee retains the

right to assert a claim to any additional

property of the estate that the Debtor

acquires post-petition pursuant to 11

U.S.C.A. § 1306.”6

E S.D. Ill. provision 14. “Property ac-

quired by the Debtor post-petition shall

vest in the Trustee and become prop-

erty of the estate as contemplated by

11 U.S.C.A. § 1306.”

E S.D. Ohio provision 9.2. “The Debtor

shall keep the Trustee informed as to

any claim for or receipt of money or

property regarding personal injury,

workers compensation, bonuses, buy-

out, severance package, lottery win-

ning, inheritance, or any other fund to

which the Debtor may be entitled to
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receive. Before the matter can be

settled and any funds distributed, the

Debtor shall comply with all require-

ments for filing applications or motions

for settlement with the Court as may

be required by the Bankruptcy Code,

the Bankruptcy Rules, or the Local

Bankruptcy Rules. Unless otherwise

ordered by the Court, these funds shall

be distributed by the Trustee for the

benefit of creditors.”

E W.D. Pa. provision 8.1. “This is the vol-

untary chapter 13 reorganization plan

of the debtor(s). The debtor(s) under-

stand(s) and agree(s) that the chapter

13 plan may be extended as necessary

by the trustee (up to the period permit-

ted by applicable law) to insure that

the goals of the plan have been

achieved.”

E E.D. Mo. provision 4.6. “Debtor is not

to incur further credit or debt without

the consent of the Court unless neces-

sary for the protection of life, health or

property and consent cannot be ob-

tained readily.”

These provisions are, in various ways, in-

consistent with §§ 1303, 1306(b) and 1327,

but the overriding problem is that they

violate the debtor’s “valuable exclusive”

right to propose a plan under § 1321.7 Some

bankruptcy courts have become the drafters

and enforcers of adhesion contracts in which

the fine print in the mandatory local form

for the Chapter 13 plan always favors the

trustee and unsecured claim holders.

Two local plan provisions have recently

been invalidated by circuit courts. The

United States Court of Appeals for the

Ninth Circuit ruled that a mandatory plan

provision requiring a fixed payment term

was not required by the Code—in the ab-

sence of an objection to confirmation such

that Chapter 13 debtors are permitted to

propose and confirm plans with estimated

durations.8 The Sisk holding points out that

nothing prevents a party from objecting to

confirmation of a particular plan as it re-

lates to plan duration or seeking to modify

a plan post-confirmation. The Sisk decision

rejected policy arguments, reminding the

bankruptcy courts that there is no license

for bankruptcy judges to use local forms to

judicially amend the requirements of Chap-

ter 13.

Similarly, the United States Court of Ap-

peals for the Fifth Circuit invalidated a

mandatory plan provision requiring all tax

refunds above $2,000 to be paid to the

trustee as additional disposable income,

absent a motion and contest by the debtor.9

The Diaz court found the categorical rule

and mandatory plan provision abridged the

rights of Chapter 13 debtors to use their

future income for reasonable and necessary

expenses and that local plan provisions

must be procedural not substantive.

Both Sisk and Diaz reject policy as a

rational for imposing non-Code substantive

plan provisions on debtors. Diaz emphati-

cally rejects efficiency as a basis for using a

mandatory plan provision as a pathway to

deciding substantive issues. The takeaway

from these two circuit decisions is that

Chapter 13 debtors should be able to seek

confirmation of plans in which the debtor

dictates the substantive provisions. The

courts’ role is to provide a uniform proce-

dural format for the plan that is clear and

predictable. Trustees and creditors can

object to confirmation. Judges then apply

the provisions of § 1325 to determine if the

plan should be confirmed.
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PROPERTY SALES AS A
PARTICULAR CASE IN POINT

The sale of property during a Chapter 13

case is an area frequently warped by local

form plan provisions.

THE BANKRUPTCY CODE
APPROACH

In Chapter 13 cases, sales of bankruptcy

estate property outside the ordinary course

of business are governed by § 363(b). A

debtor is not required to sell estate property.

A debtor has the option of proposing to sell

property to help fund a plan pursuant to

§ 1322(b)(8). A sale of property is not one of

the enumerated permissible provisions of a

post-confirmation modification of a plan

under § 1329. There are no restrictions in

the Bankruptcy Code with regards to a

debtor selling property that is not property

of the bankruptcy estate. Pursuant to

§ 1303, a debtor has, exclusive of the

trustee, the rights and powers of a trustee

under § 363(b). The process for selling

estate property outside the ordinary course

is for the Chapter 13 debtor to file a notice

of proposed sale pursuant to Bankruptcy

Rule 6004(a). A 21-day notice is required

pursuant to Bankruptcy Rule 2002(a)(2). An

objection to the proposed sale under Bank-

ruptcy Rule 6004(b) is a contested matter

pursuant to Bankruptcy Rule 9014. If no

objection is filed under Bankruptcy Rule

6004(b), no court order is required for a

Chapter 13 debtor to sell estate property

outside the ordinary course. If an objection

is filed under Bankruptcy Rule 6004(b), the

court must decide if the proposed sale is an

appropriate exercise of the debtor’s busi-

ness judgment. A § 363(b) sale is not a vehi-

cle to modify a plan post-confirmation.

However, the facts surrounding a § 363(b)

sale may result in a plan modification filed

pursuant to § 1329 and Bankruptcy Rule

3015(h) which the court may choose to al-

low or not pursuant to § 1329(b)(2).

PRE-CODE APPROACH

Under the Bankruptcy Act, the sale of

estate property required a court order and

it was said that a bankruptcy sale was a

sale by the court itself, with the trustee or

other officer acting merely as the court’s

agent.10 Under Chapter XIII of the Bank-

ruptcy Act, it was clear that post confirma-

tion, vested property was solely controlled

by the debtor.11

FROM THE ACT TO THE CODE

The Code removed the judge from bank-

ruptcy estate administrative functions.

Rather, the judge became an arbiter of

disputes that arise in bankruptcy cases.12

This concept, embodied in the phrase “after

notice and a hearing,” was intended to free

the judge from ruling on the many undis-

puted administrative decisions that must

be made in a case and to only involve the

judge when there is an actual dispute to be

resolved.13 This change is reflected in Bank-

ruptcy Rule 6004 such that no court order

is necessary to sell estate property outside

the ordinary course if the proposed sale is

uncontested.

ERRONEOUS APPROACHES IN

LOCAL FORM PLANS

Many local form plans have blanket re-

quirements that estate property does not

vest in the debtor until discharge or dis-

missal as opposed to at confirmation. Such

provisions abridge the rights of debtors

under § 1322(b)(9) to propose plans in which
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estate property vests at confirmation or at

some date other than discharge.

Some local form plans assign limited,

ambiguous or no relevance to the effect of

asset vesting in the debtor at confirmation.14

Once an asset vests in the debtor, there is

no statutory role for the bankruptcy court

with regards to a sale of the former estate

property.

One problematic local form plan provision

is E.D.N.C. provision 7.2. Although 7.1

provides the debtor with the various vest-

ing options, provision 7.2 provides:

Possession and Use of Property of the

Bankruptcy Estate: Except as otherwise

provided or ordered by the Court, regard-

less of when property of the estate vests in

the Debtor(s), property not surrendered or

delivered to the Trustee (such as payments

made to the Trustee under the Plan) shall

remain in the possession and control of the

Debtor(s), and the Trustee shall have no li-

ability arising out of, from, or related to

such property or its retention or use by the

Debtor(s). The use of property by the Debt-

or(s) remains subject to the requirements of

11 U.S.C. § 363, all other provisions of the

Bankruptcy Code, Bankruptcy Rules, and

Local Rules.

The E.D.N.C. provision purports to nullify

the impact of vesting in the debtor as it re-

lates to the debtor’s use of property.15 Provi-

sion 7.2 empowers the bankruptcy court to

exercise oversight of sale proceeds of vested

property.16 The Taylor court observed that

the debtor had failed to appeal the confirma-

tion order arising from the plan with the

mandated standard provision. The Taylor

holding reflects a court using a plan provi-

sion to write its own jurisdictional ticket.

Some local form plans require a court or-

der for a debtor to sell property outside the

ordinary course.17 A court order is not

required for an uncontested § 363(b) sale.

Requiring a court order for a sale inap-

propriately flips the burden of proof and

persuasion to the debtor as opposed to an

objecting party.

Some districts require trustee approval

prior to the sale of property.18 This is incon-

sistent with § 1303 which gives the Chapter

13 debtor the exclusive rights and powers of

a trustee under § 363(b). Although a trustee

has standing to oppose a sale pursuant to

Bankruptcy Rule 6004(b), the trustee should

not have veto power over a sale.

Some local form plans dictate what must

happen to sale proceeds.19 This abridges a

debtor’s right to propose a plan in which

sale proceeds are not applied to the plan.

The funding of a plan through an asset sale

is optional under § 1322(b)(8).

A POSSIBLE SOLUTION FOR

THE DEBTOR

The Advisory Committee Note to Rule

3015.1 explains that nonstandard provi-

sions under 3015.1(e) “gives the opportunity

to propose provisions that are not otherwise

in, or that deviate from, the Local Form.” As

such, it is appropriate to provide in a

nonstandard provision that a standard pro-

vision(s) will not apply.

CONCLUSION

The national form plan is a content neu-

tral form and respects that only a debtor

has the right to propose a plan. Unfortu-

nately, some local form plan provisions

reflect judges who are not content to merely

call balls and strikes.20 As a result, an effort

motivated in part to prevent gamesmanship

by debtors has instead resulted in games-

manship of a different sort.
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